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NOTE:
This Recommended decision contains the recommendation of the Advisory Staff and is in draft order format.  Parties may file responses or exceptions to this Recommended Decision on or before December 17, 2003.  It is expected that the Commission will consider this Recommended Decision at its deliberative session on December 22, 2003.
 

I.
SUMMARY


We determine, pursuant to Chapter 306, §2(B)(5), that certain individual facilities or categories of facilities may offset CO2 so that lower emission amounts or zero emissions may be displayed on Maine’s disclosure labels.  Specifically, landfill gas facilities may offset CO2 emissions on a generic basis.  We will also allow biomass facilities that certify that the source of fuel is from forests managed in accordance with the Forest Stewardship Council standards or that otherwise demonstrate sustainability, to completely to offset CO2.  Additionally, we will allow a partial offset of 50% for those biomass facilities that burn wood or wood by-products, but do not or cannot certify or show that their fuel source is from forests managed in accordance with sustainable practices.  Biomass facilities that burn materials other than wood or wood by-products will not be allowed to offset CO2.

II.
BACKGROUND

Chapter 306, 2(B)(5)(d) of our uniform information disclosure rule allows the Commission by order to permit individual facilities or categories of facilities to offset CO2 so that lower emission amounts or zero emissions may be displayed on disclosure labels.  On November 4, 2002, the Independent Energy Producers of Maine (IEPM) filed a request that all biomass and landfill gas electric generators be allowed to offset CO2 emissions on a generic basis.  On January 6, 2003, the Commission issued a Notice of Proceeding and Opportunity to Comment, requesting comment on any issue raised by the IEPM filing, as well as on five specific questions.

The following parties filed comments in this proceeding:  IEPM; Maine Department of Environmental Protection (Maine DEP); Massachusetts Department of Environmental Protection (Mass DEP); Union of Concerned Scientists; Green Mountain Energy Company and Massachusetts Energy Consumers Alliance (Joint Commenters); and Mr. Robert Kates.  In addition, the Office of Public Advocate (OPA) intervened in the proceeding without filing comment.  

III.
SUMMARY OF PARTIES COMMENTS

A.
Independent Energy Producers of Maine

The IEPM made the initial request that biomass and landfill gas facilities be allowed to report their CO2 emissions as zero on their Maine disclosure labels.
   The IEPM states that this is consistent with the U.S. Environmental Protection Agency’s (EPA) treatment of emissions.  The IEPM states that the EPA and United Nations Intergovernmental Panel on Climate Change do not count industrial use of biomass fuel as part of the greenhouse equation “because carbon in biomass is part of a closed carbon cycle with zero net emissions.”  The IEPM states that the combustion of biomass residue reduces total CO2 emissions as compared to alternative disposal options.  Moreover, the IEPM states that biomass plants are part of a closed carbon cycle as evidence shows that New England’s forests are growing faster than they are being harvested.  Regarding landfill gas generation facilities, the IEPM states that these facilities avoid methane emissions and do not increase CO2 emissions.  

The IEPM included two studies with its comments to support the position that biomass and landfill gas facilities should be allowed CO2 offsets.  Overall, the IEPM supports a generic policy allowing CO2 offsets for all biomass and landfill gas electrical generating facilities.  The IEPM argues against individual treatment for biomass facilities depending on the type of fuel used, and indicates the majority of the facilities in Maine utilize wood products and by-products.

B.
Maine Department of Environmental Protection

On January 27, 2003, the Maine DEP responded to the Commission’s specific questions raised in the Notice issued in this proceeding.  Subsequently, the Commission requested assistance from the Maine DEP in identifying categories of fuels used in biomass facilities that should be subject to CO2 offsets for purposes of Maine’s disclosure labels.  On May 15, 2003, the Maine DEP responded by recommending that the combustion of landfill gas for electric power generation should be considered “carbon neutral.”  The Maine DEP explained that the combustion of landfill gasses to generate power produces no net increase in CO2 emissions over the alternative of flaring, and displaces fossil fuel fired power.

The Maine DEP states that the case for biomass combustion is more complex, because fuel for biomass combustion can come from many sources, some of which should not be considered “green.”  The Maine DEP recommends that:

electrical generation facilities combusting carbon neutral biomass who can reasonably demonstrate that their forest-related fuels originate from forests managed in accordance with Forest Stewardship Council
 or comparable certification qualify as carbon neutral for the purposes of disclosure labeling.  In addition, the labeling provisions should provide for an alternative means of demonstrating conformity with the requirements for carbon neutral fuels . . .  such as shipping manifests, materials testing, or qualified third party certification.

Finally, the Maine DEP recommends that gross emissions also be included on labels to provide customers with complete and accurate information.


C.
Massachusetts Department of Environmental Protection

The Mass DEP’s primary concern is that actions in Maine do not compromise the information produced by the New England Generation Information System (NE-GIS) which was created to be used by all the New England states to consistently and accurately document electricity attributes.  In that regard, the Mass DEP recommends that regardless of our decision on CO2 offsets, we require all generators to report gross emissions to the NE-GIS system.

On the merits of the issue before us, the Mass DEP recommends that the Commission not issue blanket CO2 netting approval for consumer disclosure labels for all biomass or landfill gas plants but, rather, that a facility-by-facility review be conducted to account for varying conditions.  This is primarily because the Mass DEP believes that the IEPM request is based on an unsupported assumption:  that carbon uptake on land logged for fuel will be equal to, and happen in a timely enough manner to fully account for, all the carbon released when biomass is burned to generate electricity.  The Mass DEP states that interested parties should be able to challenge the presumptions made by generators in either the facility-by-facility review or in any situation where a facility states that it meets the criteria for any blanket offset.

D.
Joint Comments of The Union of Concerned Scientists, Massachusetts 

Energy Consumer Alliance and Green Mountain Energy Company

The Joint Commenters support allowing CO2 offsets for electricity generated from landfill gasses.  They state that utilizing landfill gases in electric generation results in net CO2 emissions of zero pounds per MWh as the landfill gas would either be flared or released directly into the atmosphere.  

The Joint Commenters support allowing CO2 emission offsets for wood and wood-waste fueled biomass facilities only when certain criteria are met.  One of these criteria is that the original source of the biomass fuel be harvested from forests certified by Forest Stewardship Council.  Alternatively, the commenters suggest that the biomass facility must show that the original source of biomass fuel came only from land harvested and managed so that it sequesters at least the same amount of carbon than the land in its preharvested condition.  They suggest that the Commission adjust any offsets based upon overall Greenhouse Gases (GHG) performance associated with forestry-related residues and mill wastes as well as for the portion of waste that may typically be used for other purposes.

E.
Robert Kates

Robert Kates
 states that in keeping with worldwide practices the Commission should issue a generic rule that CO2 emissions from biomass and landfill gas generating facilities should be reported as zero.   Mr. Kates indicates that a study team in North Carolina conducted a detailed study of waste wood emissions from industrial generating plants and found that there was no net increase of CO2 emissions released from burning biomass as compared to leaving wood to decay naturally in the forest (albeit a more rapid release).  Moreover, the report found using biomass to fuel electric generation to be far superior to other methods of disposal, assuming that coal would replace the wood as the fuel.

IV.
DISCUSSION


At the outset, we note that the issue of CO2 offsets is primarily an environmental climate change matter.  As such, we give great weight to the views of Maine’s DEP in this proceeding and adopt its proposals to a large degree.


The primary purpose of our disclosure label requirements is to provide customers with accurate and consistent electricity attribute information that allows for a reasonable comparison among electricity products.  Thus, the basic question in this proceeding is whether the information comparison purposes of disclosure labels are better served if CO2 offsets are allowed.


The first issue to be addressed is whether CO2 offsets should be allowed in any circumstance based on the rationale of carbon neutrality.  An approach that allows only gross out-of-the-stack emissions to be reported on the label would provide for objective customer comparisons and avoid the more subjective and less precise consideration of offsets.
  Supporters of biomass generation would be free to provide views and information regarding carbon neutrality through other means (e.g. green product advertising).  However, no party has taken this view, and we agree that the electricity supplier comparative purposes of disclosure labels would be better served if CO2 offsets were allowed in appropriate circumstances.


There is a general consensus among the commenters that landfill gas generation should be allowed complete CO2 offsets.  The rationale is that use of landfill gas for the generation of electricity does not result in any increase of CO2 emissions because the alternative would be flaring or the direct release into the atmosphere (both of which release CO2 or methane
 into the atmosphere).  We agree with the general consensus and conclude that a complete offset is warranted for landfill gas generation and, accordingly, such generation may report zero CO2 emissions for purposes of Maine’s disclosure label.  


The commenters diverge in their opinions regarding offsets for biomass plants.  The issue is whether all biomass generation should be considered carbon neutral or only when the fuel originates from sustainable forest practices (somehow defined and certified).  The argument for allowing offsets regardless of fuel origin is that most fuel is wood or waste products and other disposal mechanisms would emit as much CO2 to the atmosphere.  Under these general circumstances, it is argued that allowing offsets provides more accurate comparative information than the implicit assumption embodied in the current approach (that there is no carbon neutrality associated with biomass generation).


Based on the basic rationale of carbon neutrality, we concluded that some level of offsets will be allowed for all biomass generation.  For purposes of this Order, biomass means only wood and wood products.  It does not include other items that commenters state are sometimes considered biomass (such as solid waste, tires, sludge and poultry waste).


We agree with the view that complete CO2 offsets should be allowed for biomass fuel that originates in forests that maintain sustainable practices.  Thus, we conclude that biomass generators that use fuel from forests managed in accordance with the Forest Stewardship Council (FSC) standards may completely offset CO2 for disclosure label purposes.  Such generators may self-certify compliance with this requirement subject to Commission review pursuant to Chapter 306, § 2(H)(7).
  


Moreover, we conclude that generators should also have the opportunity to show that their fuel derives from sources considered sustainable other than through FSC certification.  These showings will be on a case-by-case basis upon petition to the Commission.


We further conclude that biomass generators that utilize wood and wood products, but do not certify or otherwise shown that their fuel comes from forests managed with sustainable practices, should be allowed partial CO2 offsets.  In our view, this result provides customers with superior comparative information than the alternative of not allowing any offsets.  Because our decision to allow partial offsets is not based on a scientific quantification of actual CO2 emission impacts, we adopt a partial offset of 50% of the gross emissions.  Generators may self-certify for this purpose subject to Commission review pursuant to Chapter 306, § 2(H)(7).


We do not adopt the Maine DEP recommendation that gross emissions also be included on the disclosure labels to provide complete information.  We essentially agree with the Maine DEP that the allowance of offsets under particular circumstances provides for a more meaningful comparison among electricity sources.  However, in our view, the addition of a second set of emission data would be overly complicated and likely confusing to most customers.


Finally, nothing in this Order should be construed to interfere with NE-GIS procedures that require gross emission reporting for the purpose of GIS certificates.  We will work with the GIS administrator to make any necessary modifications so that GIS certificates can reflect CO2 offsetting for Maine disclosure labels consistent with this Order.


Accordingly, it is 

ORDERED

1. That landfill gas generators may completely offset CO2 emissions; 

2. That biomass generators that certify that their fuel derives from forests managed in accordance with Forest Stewardship Council standards or that otherwise demonstrate that their fuel derives from forests that should be considered sustainable may completely offset CO2 emissions; and

3. That biomass generators that use wood and wood products, may offset 50% of their CO2 emissions.








Respectively submitted by,








Mitchell M. Tannenbaum








Lucretia A. Smith








Advisory Staff 

� The first paragraph of the IEPM’s comments specifically refers to biomass and landfill gas facilities being allowed to report their CO2 emissions as zero on their Generation Information Certificates (GIS).   However, the issue before us is CO2 offsets for purposes of Maine’s disclosure label.  As a general matter, the GIS adapts to state requirements and should accommodate Maine’s CO2 offset policy.


� The Forest Stewardship Council (FSC) promotes responsible forest management globally by certifying forest products that meet the rigorous standards.  The organization was founded in 1993 by environmental groups, the timber industry, foresters, indigenous peoples and community groups from 25 countries.  


� Mr. Kates is a geographer by training, professor emeritus of Brown University, member of the National Academy of Sciences, and a resident of Trenton, ME.  He is an active research scientist in the field of climate change mitigation and adaptation and has completed a seven-year study of greenhouse gas emissions at four sites in the U.S.


� For example, it could be claimed that offsets should be allowed for a coal plant whose owners plant trees in some remote area. 





� Methane is considered a more harmful greenhouse gas then CO2.


� This provision of the rule allows the Commission to conduct investigations and obtain information to confirm the accuracy of information on GIS certificates.





� In Commission proceedings upon such petitions, interested persons would have the opportunity to contest the granting of CO2 offsets.





